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Association Activites 


AT THE ANNUAL MEETING on May 13 the following candidates for 
elective Association offices will be presented to the meeting by the 
Nominating Committee: 

PRESIDENT 


Harrison Tweed 


VICE PRESIDENTS 
Bruce Bromley Edward S. Greenbaum 
Philip A. Carroll Harold R. Medina 
Bethuel M. Webster 
TREASURER 


Chauncey B. Garver 


SECRETARY 
Whitman Knapp 
EXECUTIVE COMMITTEE 
Class of 1951 
R. Morton Adams Norris Darrell 
Chauncey Belknap Arthur Markewich 


179 








180 THE RECORD 


COMMITTEE ON ADMISSIONS 
Class of 1950 


Murray Irwin Gurfein Andre Maximov 
Ethan Allen Hitchcock Grayson M. P. Murphy, Jr. 
Thomas A. McGovern John F. Reddy, Jr. 


Burton A. Zorn 


COMMITTEE ON AUDIT 


Dana Rodman Koons Alexander Caldwell Neave 
Sigourney Butler Olney 


o@o 


Two MEETINGS of the new Section on the Drafting of Legal In- 
struments, headed by Lloyd K. Garrison, have been held. The 
first was held on March 27, 1947, and the second, April 23, 1947. 
Both meetings had a large attendance. As a result of the interest 
indicated, the Committee on Post-Admission Legal Education 
has decided to continue the Section as a regular part of its pro- 
gram. Announcement of the program of the Section will be made 
next fall. 
e@o 


‘THE COMMITTEE ON ADMIRALTY, Wharton Poor, chairman, has 
been considering the proposed revision of federal shipping laws. 
Through the courtesy of Representative Eugene J. Keogh, chair- 
man of the Committee on the Revision of the Laws, the Ad- 
miralty Committee was able to distribute to its members copies 
of the preliminary draft of the revision. The draft covers over 
six hundred pages of printed matter. In view of the fact that the 
Advisory Committee has not completed its examination of the 
revision, the Admiralty Committee will postpone final action 
until a final form is approved by the revisers. 


o@Mo 


IN THIS NUMBER Of THE RECORD is published an opinion of the 
Committee on Professional Ethics dealing with an inquiry as to 
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whether it would be proper for lawyers employed for the per- 
formance of professional services in the legal department of an 
insurance company to become members of and to be represented 
by a labor union which includes persons other than lawyers. 
The opinion was issued as the joint opinion of The Association 
of the Bar and the New York County Lawyers Association. 


e@o 


On MAy 8 Judge Thomas D. Thacher will deliver, under the 
auspices of the Committee on Post-Admission Legal Education, 
a lecture on “The Advocate’s Part in the Judicial Process.” The 
Jecture will be preceded by a buffet supper. 

The lecture by Justice Shientag, “When and How to Cross- 
Examine—A Judge’s Viewpoint,” which was scheduled for April 
22, has been postponed until November. 


e@o 


ON MAy 1 the Committee on Art, G. Franklin Ludington, chair- 
man, opened its Second Annual Show of paintings, lithographs, 
water colors, and sculpture by members of the Association. This 
year the entries exceeded those of last year. John I. H. Baur, 
curator of paintings and sculpture at the Brooklyn Museum, 
acted as consultant to the Committee, made the selection of works 
to be shown, and directed the mounting of the show. Clarence J. 
Shearn, Jr., a member of the Committee on Art, was in charge of 
the general arrangements for the exhibition. 


°o@Mo 


ON MARCH 24, at a Special Meeting of the Association, the follow- 
ing resolutions of the Committee on Labor Law were approved: 
RESOLVED, that the Association of the Bar of the City 
of New York does not favor legislation which would con- 


fine the activities of labor unions to a single employer, or 
to a single geographic area. 


RESOLVED, that the Association of the Bar of the City 
of New York favors the amendment of the Norris- 
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La Guardia Act and of the Civil Practice Act of the State of 
New York to provide that injunctions may issue to re- 
strain continuance of sit-down strikes or mass picketing 
after hearing, but without compliance with any of the 
other conditions applicable solely to labor disputes. 


RESOLVED, that the Association of the Bar of the City 
of New York favors the repeal of Subdivision 6, of Section 
876-a of the Civil Practice Act of the State of New York, 
and Section 6 of the Norris-La Guardia Act; and the 
amendment of the General Association Law of the State 
of New York by insertion therein of provisions relating 
specifically to labor unions and establishing for them a 
standard of responsibility with respect to the acts of their 
officers, agents and representatives similar to that imposed 
upon corporations. 


The following resolution was sent back to the Committee for 
further study: 
RESOLVED, that the Association of the Bar of the City 
of New York does not favor legislation which would pro- 


hibit contracts requiring that employees join or remain 
members of labor organizations. 


o@o 


WITH THE APPROVAL of the Executive Committee, the Committee 
on the Domestic Relations Court, Oscar S. Rosner, chairman, 
notified the Governor of its approval of a bill (A. Int. 1365, S. Int. 
1267) which would amend Section 131 of the Domestic Relations 
Court Act and Section 33—C of the Children’s Court Act in rela- 
tion to the admissibility of the testimony of a husband or wife 
as to non-access. The amendment in effect would abolish the so- 
called “‘Lord Mansfield Rule.” 


e@o 


THE FoRUM on The Future of the Bar and Bar Associations, April 
17, was well attended by members of the Association and officers 
and members of other local bar associations. The speakers at the 
forum included: Edwin M. Otterbourg, former chairman, Com- 
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mittee on Unauthorized Practice of the Law, American Bar Asso- 
ciation; Reginald Heber Smith, author of “Justice and the 
Poor”; George Maurice Morris, former president, American Bar 
Association; John G. Buchanan, former president, Pennsylvania 
State Bar Association, Lon L. Fuller, professor of law, Harvard 
University; Karl Llewellyn, professor of law, Columbia Univer- 
sity; Arthur A. Ballantine, president, Practicising Law Institute; 
Arthur T. Vanderbilt, dean, New York University Law School; 
and Car] B. Rix, president, American Bar Association. 


°e@o 


AT ITS LAST MEETING the Committee on Law Reform considered 
a report on contributions among joint tort feasors presented by 
Matthew M. Levy. The report was adopted in principle and, 
when it is put in final form, will be presented to the Association 
for action. The chairman reported that the bills sponsored by 
the Committee relating to the definitions of the terms “bond 
and mortgage” and “‘note and mortgage”’ had passed both houses 
and were before the Governor for signature. 


o@o 


IN THE JUNE number of THE RECORD will be published the Car- 
dozo Lecture, “Some Reflections on the Reading of Statutes,” 
delivered by Mr. Justice Felix Frankfurter on March 18. The lec- 
ture will be published in a more permanent form by the Com- 
mittee on Post-Admission Legal Educations, funds for this pur- 
pose having been placed at its disposal by the Association of the 
Bar of the City of New York Fund, Inc. 


o@e 


THE COMMITTEE ON JUNIOR Bar Activities, Henry Harfield, chair- 
man, had planned to sponsor a moot court competition between 
Yale and Columbia law schools late in April. It was decided, after 
conferences with the schools, that it would be better to postpone 
the competition until next fall. It is contemplated at that time 
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that invitations to the competition will be issued to all law schools 


in this area. 
e@o 


THE COMMITTEE ON THE CITy courT of the City of New York, 
Lester Kissel, chairman, will hold its annual dinner at the City 
Athletic Club on April 29. Arrangements for the dinner are being 
made by Alfred C. Bennett of the Committee. 


o@o 


THE COMMITTEE on Junior Bar Activities will plunge boldly into 
“Another Part of the Legal Forest,’ which the committee de- 
scribes as a Forum open to all lawyers and law students for the 
discussion of the mechanics of law office practice. The speakers, 
all experienced jungle hands, who will lead this safari, and their 
topics, are: John A. Killoran, Probate Clerk of the Surrogate’s 
Court of New York County, Primer for Probaters, The Pitfalls 
of Probate Practice; Philip D. Ferrall, Managing Attorney, Sher- 
man & Sterling & Wright, The Compleat Conveyancer, Practical 
Aspects of the Recording Statutes; Hyman W. Gamso, Deputy 


County Clerk of New York County, How to Win Friends and 
Influence County Clerks, The Administration of the County 
Clerk’s Office. All this will take place Monday, May 12, 1947, 
8:00 p.m., at the House of the Association. 
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The Calendar of the Association for May 


May 


May 


May 


(As of April 24, 1947) 


Opening of Art Committee Exhibition of Paintings, Water 
Colors, Etchings, Woodcuts, Drawings, Lithographs and 
Sculpture by members of the Association, 4:30 P.M. 


Dinner Meeting of Committee on Copyright 
Dinner Meeting of Committee on International Law 


Meeting of Section on Corporations 

Meeting of Committee on Unlawful Practice of the Law 
with Unlawful Practice Committees of local bar associa- 
tions, 8 P.M. 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


“The Advocate’s Part in the Judicial Process.” Address by 
Hon. Thomas D. Thacher, Judge of the Court of Appeals 
of the State of New York. Buffet Supper, 6:15 P.M. 

Meeting of Committee on Foreign Law 


Dinner Meeting of Committee on Federal Legislation 

Meeting of Section on Labor Law 

Forum on Law Office Practice. Auspices Committee on 
Junior Bar Activities. 8 P.M. 


Annual Meeting of Association and Buffet Dinner, 6:15 
P.M. 


Dinner Meeting of Committee on Insurance Law 
Dinner Meeting of Committee on Professional Ethics 


Dinner Meeting of Committee on Entertainment 
Meeting of Committee on Junior Bar Activities 


Meeting of Committee on Admissions 
Meeting of Section on Trials 


Meeting of Section on Taxation 
Meeting of Library Committee 
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Judge Learned Hand 


By C. C. BURLINGHAM 


Learned Hand was born to be a judge. He comes of the best 
legal stock. His grandfather, Augustus (1803-1878), was a justice 
of the New York Supreme Court. His father, Samuel (1833-1886), 
was one of the great lawyers of the state, who argued more cases 
in the New York Court of Appeals than any lawyer of his time 
and was for a few months an associate judge of that court. His 
uncles, Clifford and Richard Hand, were both notable lawyers. 

I came to know Hand forty-odd years ago when he came down 
from Albany and entered the office of Burrill, Zabriskie & Burrill 
as a law clerk. My friend, his classmate Charles Lowell Barlow, 
brought him to see me one day, and we had a little talk about the 
law firms of the city and the best road for a young lawyer to take. 
I have no recollection of what my advice was, but I cannot 
imagine that Hand followed it. But it did not take long to see 
that this was no ordinary young man, and a few years later, when 
there was a vacancy in the United States District Court for the 
Southern District of New York, I suggested Hand’s name to 
Attorney General Wickersham and to President Taft, who ap- 
pointed him in April, 1909. If the President could have foreseen 
that in less than three years Hand would be supporting Theodore 
Roosevelt as the Bull Moose candidate for the Presidency, and 
a year later would be running for Chief Judge of the Court of 
Appeals against Willard Bartlett, he would not have considered 
Hand for a moment. 

Of all reasoning human beings Hand is the most reasoning. 
But for the ineluctable fact, to use a Holmesian word, that a judge 
must decide a case, not a few of Hand’s opinions might well end 
with a question mark. To him nothing it too trivial or too axio- 
matic for ratiocination. In his early days as a district judge, when 





Editor’s Note; Reprinted with the generous permission of the editors of the Har- 
vard Law Review. Mr. Burlingham’s article appears in 60 Harvard Law Review 330 
(February, 1947). 
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some preposterous point was made by counsel, the Judge would 
say to the other side: ‘““What have you to say to Mr. So and So’s 
argument?” (This is not his way now.) I remember one important 
jury trial where Hand several times admitted evidence which 
later he struck out, and when counsel insisted that the defendants 
were prejudiced by his rulings the Judge declared a mistrial. But 
he soon became an able trial judge, and although he had had no 
experience in Admiralty or Patents, he won the confidence and 
respect of the practitioners in those preserves of the law. 

His fifteen years on the district bench brought him slight satis- 
faction. Twice a junior in service was preferred to him and pro- 
moted to the circuit court of appeals. One of these was Judge 
Manton; both were political appointments. When in 1924 Presi- 
dent Coolidge made him a circuit judge, he came into his own, 
for in the conferences of the appellate court there was discussion 
and a clash of minds. 

No picture of Learned Hand is complete without the presence 
of his cousin, Augustus N. Hand, two years his senior, who was 
appointed district judge in 1914 and circuit judge in 1927. They 
have been intimate from boyhood. They are a remarkable pair, 
both open-minded and fearless—Learned brilliant and specula- 
tive—Augustus wise and unwavering. With their associates they 
have made the Circuit Court of Appeals for the Second Circuit, 
we New Yorkers are proud to say, the best court in the United 
States. 

Few judges are remembered. Sir Frederick Pollock used to say 
that the reputation of a judge depends on his reporters, which, 
being interpreted, means his style. Learned Hand’s style is rich 
and full and his best judicial opinions are clear and powerful. In 
his public addresses he sometimes seems to revel in philosophic 
questionings. He would have made an excellent professor of 
philosophy, searching for Truth, and if he could not find it him- 
self, he would have been an inspiration to others to pursue the 
search. 

Hand loves talk, morning, noon, and night. It stimulates him 
and it cheers him, for he is a man of moods and he does not like to 
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be alone. No subject is alien to him. Long ago he cast off his 
moorings and put out on a sea of doubts; but the religion of his 
ancestors shows forth in the severity of his ethical standards and 
his adherence to them. Along with this goes a sort of Rabelaisian 
humor. He is an extraordinary mimic and his expressions and 
stories are the delight of his friends. Where he gets this humor is 
hard to say; it might be a bucolic vestige from his farmer an- 
cestors, upcountry Democrats set in the midst of Whigs and Re- 
publicans. 

Judge Hand should have been on the Supreme Court of the 
United States years ago, but the stars in their courses fought 
against him. After thirty-seven years on the bench, at seventy-five 
he is now unquestionably first among American judges. 
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Judge Learned Hand 


By THE HonoraABLe Tuomas D. THACHER 
Judge of the Court of Appeals of the State of New York 


This is a significant occasion. The presentation of a perma- 
nent memorial of a great judge to the school where he first learned 
to walk in the law—a memorial in bronze made from life. How 
sensible that is, rather than to wait until the artist must imagine 
how he looked instead of seeing him alive. When I first saw the 
bust it seemed to me that one so skilled must find it easier to por- 
tray him in clay than it would be for me to picture him in spoken 
word. It is comforting to know her unblemished work will sur- 
vive, while mine, absurdly inadequate, will perish. 

Several weeks ago I had a note from Judge Hand which he 
concluded with these words: 


“When you come to bury me next month, remember 
the admonition of Othello to his friends: ‘Nothing ex- 
tenuate.’ Them’s my sentiments. 

Selah! 

Li.” 


In the overtones of this short sentence we hear Marc Antony, 
who came to bury Caesar, not to praise him, stirring the mob 
in the Roman forum, and the last words of the noble Moor who 
“loved not wisely but too well” and “threw a pearl away richer 
than all his tribe.” It is not for me to praise, or extenuate, or to 
bury anyone, but in passing I note that when Marc Antony came 
to the forum he brought along a parchment bearing the seal of 
Caesar, and told the multitude: 

“T found it in his closet. "Tis his will.” And added: “Let but the 
commons hear this testament which, pardon me, I do not mean 
to read, and they would go and kiss dead Caesar’s wounds.” 

Judge Hand has left and is leaving along his trail many parch- 
ments which speak eloquently of his mind, his character and his 


Editor’s Note: Remarks of Judge Thacher upon the presentation of a bronze bust 
of Judge Hand to the Harvard Law School, April 2, 1947. 
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philosophy of life. These are the extraordinary attributes of the 
man. If we comprehend them we may perhaps comprehend him. 

In his background of inheritance we find seafaring men who 
went down to the sea in ships and saw the works of the Lord and 
His wonders in the deep; ministers of the gospel; Puritans who 
taught Calvinism and lived it; lawyers and judges outstanding in 
their profession. Judge Hand’s grandfather, Augustus Hand, edu- 
cated in the law at the Litchfield Law School, was a leader at the 
bar and in public life, a member of Congress, a State Senator, and 
a justice of the Supreme Court of the State for eight years, sitting 
as a judge of the New York Court of Appeals during 1855. Judge 
Hand’s father, Samuel Hand, was constantly before the New 
York Court of Appeals and was a member of that court by ap- 
pointment of the Governor, but politics intervened and he de- 
clined to stand for election. 

In those days the elder lawyers were leaders, trusted by the 
people, who listened to their words and relied upon their opin- 
sions. They aspired to such leadership and were not wholly ab- 
sorbed in pecuniary gain. The finality of the Christian religion 
and its teaching of the gospel was generally accepted. 

From this environment B. Hand (he hates to be called 
““Learned’’) came to Harvard, his impressions of life tinged with 
a tolerant skepticism which he may have inherited from his grand- 
father, who, although a regular churchgoer, had some reserva- 
tions which he kept to himself and refrained from joining the 
congregation. 

When in 1939 Harvard confered upon him the honorary de- 
gree of Doctor of Laws, in speaking of the men who had taught 
him in Cambridge, Judge Hand said: 


“Unafraid before the unknown universe; indifferent 
to the world’s disparagements, and uncorrupted by its 
prizes; ardent and secure in that faith by which alone man- 
kind in the end can live; they were themselves the best 
lesson that I took away. And now in return, because I can 
do no more, I come to lay a tribute of gratitude and rever- 
ence before the gracious shades of these, my masters then, 
my masters always.” 
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He took much from Harvard which no doubt enabled him to 
develop that fundamental philosophy of life which he has so 
often revealed—most clearly, I think, in a memorable address 
when the portrait of Mr. Justice Holmes was presented to the 
school. He spoke of the heretic, too often reckless, vain and 
shallow, but without whom life would be as dead as a pressed 
flower, yellow and crushed and scentless; of the Puritan, whom 
we do not esteem for his faith in this world’s worth and question 
the comfort of the solaces he offers when life is done on earth, and 
of the stoic, who had no Elysium but for whom life was its own 
answer. Were ever more heterogeneous faith yoked by violence 
together? But the conflicts between Puritan and heretic he re- 
solved in the beliefs of a stoic, and emphasized man’s joy in crea- 
tion and his endless achievements in the ages which await him. 
This was the faith of the “Jobbist.” Although he was presenting 
a portrait of Holmes, many other manuscripts attest the fact that 
this was a confession of his own faith which he has repeatedly 
expressed far more eloquently than did Robert Browning in 
“Paracelsus”: 

“At worst I have performed my share of the task. 

The rest is God’s concern. 

Mine merely this: 
To know that I have obstinately held 

By my own work * * * 
What’s failure or success to me, 

I have subdued my life to the one purpose 
Whereto I ordained it. 

There alone I spy no doubt, 
That way I may be satisfied.” 


Again Judge Hand, speaking before young women of the 
graduating class of Bryn Mawr, applied his philosophy to his 
work as a district judge. There he spoke of the drudgery, senseless 
bickerings, stupid obstinacies, captious pettifogging disguising 
and obstructing the only sane purpose in a judge’s calling, but 
added: 

“If that were all, his life would be mere misery, and he 
a distracted arbiter between irreconcilable extremes. But 
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there is something else that makes it—anyway to those 
curious creatures who persist in it—a delectable calling. 
For when the case is all in, and the turmoil stops, and after 
he is left alone, things begin to take form. From his pen 
or in his head, slowly or swiftly as his capacities admit, out 
of the murk the pattern emerges, his pattern, the expres- 
sion of what he has seen and what he has therefor made, 
the impress of his self upon the not-self, upon the hitherto 
formless material of which he was once but a part and over 
which he has now become the master. That is a pleasure 
which nobody who has felt it will be likely to underrate.” 


This was his philosophy—the result of influences which per- 
haps he never understood. 

The other day I was sitting with the editor of a metropolitan 
newspaper and a leading architect and we all agreed that B. Hand 
was a great man. One of these laymen said, “Is he a great judge?”, 
and at that moment we were joined by an old lawyer, Judge 
Hand’s senior, who asked: ‘““Why do you call a judge great who 
never knows what he is going to decide?”’, and I answered: “No 
laywer should make that criticism of any judge, because the 
lawyer may persuade him up to the moment when his mind is no 
longer open.” In the early days of his career on the District Court 
bench there were many lawyers troubled in the same way; but I 
am convinced that when Judge Hand hears a case there are many 
mental forces in control and prominent among them a most pain- 
ful and dictatorial conscience and an insistent skepticism. I 
admit that in the early days the resultant appearance of vacilla- 
tion was sometimes trying to the bar, but that it not the attitude 
of the bar today. He is universally praised as an excellent judge 
and there are many who regard him as the best we have. That 
change was bound to come because there is no guaranty of justice 
save the mind and conscience of the judge, and openness of mind 
until conscience has required attention to every argument before 
the mind can be at rest in final judgment, far from being a defect, 
is the highest quality in the judicial process. 

In International Silver Company v. Oneida Community Limi- 
ted, 73 F. 2d 69, suit was brought for unfair competition in the 
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use of the name “Rogers” and other related names and trade- 
marks, and upon the opinion and mandate of the Circuit Court 
of Appeals for the Second Circuit a final decree was entered con- 
taining injunction provisions affecting both the complainant and 
the defendant. Thereafter each of the parties charged the other 
with contempt and the case came to the Circuit Court of Appeals, 
with Judge Learned Hand presiding (International Silver Com- 
pany v. Oneida Community Limited, 93 F. 2d 437). There had 
been a wealth of litigation with regard to the use of these trade 
names and the reappearance of the controversy in court was per- 
haps unwelcome. In studying the case it seemed to me that the 
District Court was correct in holding the defendant in contempt 
and in declining to hold the complainant in contempt; however, 
the decree was not without ambiguity and it was strongly argued 
by John W. Davis that the District Court erred in holding his 
client in contempt and refusing to hold my client in contempt. 
Faced with this situation, in opening my side of the argument I 
stated that in my view my learned adversary was wrong on both 
points, but if he was right on either, it was quite obvious that the 
decree failed to accomplish the purpose made clear in the opin- 
ion of the court, and in that event the decree should be opened 
and clarified so as to effectuate its purpose. As soon as I said that, 
Judge Hand, who was presiding, stated—very positively—““You 
will not get my vote for that proposition.” Whereupon I said to 
his Honor, “If your Honor please, with all due deference and 
respect, I venture to state that you will decide that question when 
you have heard the arguments and read the briefs.” There was 
silence for a moment while the Presiding Judge bowed three 
times, as if he were playing a part in ““The Mikado,” and said, 
“You may proceed.” When the decision came down, he had, with 
the other two judges, voted to grant the relief I had suggested. 
Later, dissenting from his colleagues, he characterized this as 
error on a motion for reargument. 

There you have the picture of the man—his immediate reaction 
against altering or changing a solemn judgment deliberately ar- 
rived at, followed by conscientious reconsideration. 
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His philosophy is not a comfortable one. It drives him to ex- 
cesses in many ways, both at work and in play. He is a prodigious 
walker and for many years it has been his custom to walk from his 
home on 65th Street to the courthouse near City Hall—a distance 
of about five miles. Loving company as he does, he had a number 
of younger men who stood ready to walk with him when he 
called. I had the good fortune to be included in this group. There 
never was such talk as on those days and he and I always parted 
before we were done. One morning I met him to take the usual 
walk and found him in the depths of depression. He had dined 
the night before with friends and after dinner the company en- 
gaged in playing charades. In the course of the evening he and 
one of the ladies presented the murder scene from “Othello.” He 
entered into the spirit of the thing with such vigor that he broke 
the lady’s nose, and, in a state of complete moral and mental dis- 
turbance, he told me he couldn’t walk downtown but had to go 
and see the lady. I always wondered how he got along in court 
that day. 

I am told that when he walks in the country he is never willing 
to go home—never satisfied with the beauties near at hand. The 
loveliest valley for him is the one beyond the next hill, and 
that characteristic is reflected in his work, for he is always striving 
for something better. 

He is a restless soul. One summer he lived with me in New 
York. For a week or more my Scotch caretaker found every clock 
in the house had been stopped during every night, but each 
morning, loyally, she started them running again. Finally she 
became discouraged and asked me if Judge Hand stopped all 
the clocks in the house every night. Inquiry disclosed that he did, 
so they were not started again during his stay. 

He is inimitable at any evening party—gay, charming, bright, 
scintillating and full of devilment and fun. He can tell a story 
with perfect mimicry; he might have been a marvelous actor if he 
had not been wedded to the law and in love with metaphysics. He 
knows large portions of Gilbert and Sullivan by heart, loves music 
and has a fairish singing voice. He loves all sorts and kinds of 
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people and particularly children, and they love him. He is ex- 
tremely sociable, calls himself gregarious, dreads solitude, but 
will not ride in the subway. 

He once said to me that he would have preferred above all 
other callings that of a metaphysicist and he spends much thought 
in trying to explain the universe and his own relation to it. Again 
and again he returns to the problem in colorful figures. ““No one,” 
he says, “can possess the fruits of wisdom that comes of trial and 
a pure heart who has not stood in awe before the spectacle of this 
mysterious universe. No one can possess these fruits whom that 
spectacle has not purged through pity and through fear—pity for 
the pride and folly which inexorably enmesh men in toils of their 
own contriving; fear, because that same pride and that same folly 
lie deep in the recesses of his own soul.” 

His beliefs have clothed him with true humility and with a 
conscience which spares him never. Couple these with his learn- 
ing and his craftsmanship and we have a great judge. He carries 
into his courtroom the spirit of liberty as he defined it in terms 
of his own faith: 


“The spirit of liberty is the spirit which is not too sure 
that it is right; the spirit of liberty is the spirit which seeks 
to understand the minds of other men and women; the 
spirit of liberty is the spirit which weighs their interests 
alongside its own without bias; the spirit of liberty re- 
members that not even a sparrow falls to earth unheeded; 
the spirit of liberty is the spirit of Him who, near two 
thousand years ago, taught mankind that lesson it has 
never learned, but has never quite forgotten: that there 
may be a kingdom where the least shall be heard and con- 
sidered side by side with the greatest.” 





Opinion 





OF THE COMMITTEE ON PROFESSIONAL ETHICS 
OF THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 


LAWYERS AS MEMBERS OF AND REPRESENTED BY 
LABOR UNIONS* 


REF. NO. 964 


This Committee has considered an inquiry as to whether it 
would be proper for lawyers employed for the performance of 
professional services in the legal department of a mutual casualty 
insurance company to become members of and to be represented 
by a labor union which will include persons other than lawyers. 

The Committee is of the opinion that it would not be proper 
for lawyers to join such a union and be represented by it. 

A lawyer is an officer of the court and a member of an honored 
and learned profession which imposes upon its members high 
standards of conduct. He is also a custodian and protector of the 
rights of his client. He can secure and retain the close confidence 
of his client, which is essential to the relationship of attorney 
and client, only if he scrupulously places the interests of his client 
above his own interests and if he avoids the assumption of obliga- 
tions which may come into conflict with his obligations to his 
client. 

The obligations and duties which arise from the dual relation- 
ship of lawyer to court and client have been defined, in part, in 
the “Canons of Professional Ethics” adopted by the American 
Bar Association. These Canons represent the minimum standards 
acceptable from lawyers. No lawyer should place himself in a 
position in which his duties under these Canons are inconsistent 
with other duties voluntarily assumed. 

A lawyer joining a union which includes persons other than 


* This opinion was issued as the joint opinion of The Association of the Bar and 
the New York County Lawyers Association. 
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lawyers will, at times, be required to further the interests of other 
union members, lawyers and non-lawyers, of the same union or 
an affiliated union, by action which may be detrimental to the 
best interests of his client and which may violate the “Canons of 
Professional Ethics.” If, for example, in response to instructions 
from his union, he should participate in a strike against his em- 
ployer or should interfere with the conduct of the professional 
business of his employer by engaging in picketing, his conduct— 
whether the relationship of attorney and client exists between 
the attorney and his employer or between the attorney and clients 
of his employer—would constitute a violation of the following 
provisions of Canon 35: 
‘The professional services of a lawyer should not be con- 
trolled or exploited by any lay agency, personal or corpor- 
ate, which intervenes between client and lawyer. A law- 
yer’s responsibilities and qualifications are individual. 
He, should avoid all relations which direct the perfor- 
mance of his duties by or in the interest of such inter- 
mediary. A lawyer’s relation to his client should be per- 


sonal, and the responsibility should be direct to the 
ciemt...° 


His conduct in the foregoing situations would also be in con- 
flict with his duty to his client under the following provision of 
Canon 44: 


“The right of an attorney or counsel to withdraw from 
employment, once assumed, arises only from good cause. 
Even the desire or consent of the client is not always 
sufficient. The lawyer should not throw up the unfinished 
task to the detriment of his client except for reasons of 
honor or self-respect .. .” 


A lawyer is a fiduciary. If he joins the union, he cannot escape 
being subjected to a struggle between loyalties pulling him in 
Opposite directions. The question is not whether he may resist 
the temptation to act adversely to his client, but whether he 
should voluntarily subject himself to such temptation. It is the 
tug on his conscience that is significant, and should be avoided. 
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This opinion of the Committee applies to lawyers engaged in 
the performance of professional duties, regardless of whether 
they receive compensation by salary or fee. 

It is not within the province of this Committee to pass upon: 
(1) the legal right of a lawyer to join a labor union; or (2) the 
propriety of joining a union by a lawyer engaged in activities 
other than those involving the relationship of attorney and client. 

This opinion does not purport to pass upon the propriety of a 
lawyer’s joining or being represented by a union consisting 
wholly of lawyers. 

Pursuant to Section 22 of Article XIII of the By-Laws of the 
Association of the Bar of the City of New York, the Committee 
on Professional Ethics of the Association states that the fore- 
going opinion is that of the Committee alone, and has not been 
passed upon by the Association. 


Respectfully submitted, 


COMMITTEE ON PROFESSIONAL ETHICS 
OF 
THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK 


JOHN M. HARLAN, Chairman LUKE B. LOCKWOOD 
HOWARD C. ANDERSON JR. KEITH LORENZ 

CHAUNCEY BELKNAP CARROLL B. LOW 

WILBUR E. DOW, JR. MARK W. MACLAY 

JULIAN N. GOLDMAN EWEN CAMERON MACVEAGH 
HORACE G. HITCHCOCK RUSH TAGGART 

MURRAY F. JOHNSON JAMES N. VAUGHAN 
NEWMAN LEVY ALEXANDER WILEY 


March 20, 1947 
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The Library 


SiwneY B. HILt, Librarian 


An unusual amount of interest has been shown in the biblio- 
graphical articles prepared by the library staff which have ap- 
peared in the various issues of THE RECORD during the past year. 

Requests for additional copies of these articles have been 
received from lawyers, librarians and publishers throughout the 
country. 

Permission was given to the American Arbitration Association 
to reprint the bibliography of “Selected List of Materials of Cur- 
rent Interest in Commercial Arbitration,” included in the Janu- 
ary issue of THE RECORD, Volume 2, No. 1, pages 46—48. Distribu- 
tion of these reprints was made by the American Arbitration As- 
sociation to arbitration organizations and libraries throughout 
the world. 


SELECTED ACQUISITIONS, 1946-47 


The following list of selected acquisitions received in our 
library during 1946-47 is, of course, a very limited one, but it is 
hoped that it may be helpful in keeping our members apprised 
of certain material available in the library which otherwise might 
not come to their attention: 


Air Affairs; An International Quarterly Journal. Washington, Air 
Affairs, Inc. 1946. 

Alaska,—“Lifetime Digest.” West Publishing Co. 5 vols. 

American Housing. Twentieth Century Fund. Housing Committee. 
Problems and prospects; the factual findings, by Miles L. Colean; 
the program by the Housing Committee. 466p. 

Anderson, Benjamin M., editor. Financing American Prosperity: A 
Symposium of Economists. N.Y. The Twentieth Century Fund. 
1945. 508p. 

Antokoletz, Daniel. The code of Civil Law. Buenos Aires. 1943. 3 vols. 

Antokoletz, Daniel. Treatise on International Public Law in Times of 
Peace and in Times of Wars. Buenos Aires. 1944-45. 3 vols. 

Bailey, Thomas A. Woodrow Wilson and the Great Betrayal. New 
York. Macmillan Co. 1945. 429p. 
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Baker, John Calhoun. Directors and Their Functions. 1945. 145p. 

Barker, Ernest. Essays on Government. New York. Oxford Univ. 
Press. 1945. 269p. 

Bartholomew, Curtis A. Medical Technology Jurisprudence. Red 
Bank, N. J. Commercial Press. 1946. 192p. 

Beard, Charles A. American Foreign Policy in the Making, 1932-1940; 
A Study in Responsibilities. New Haven. Yale Univ. Press. 1946. 
3356p. 

og Wendel. Economic Freedom for the West. Lincoln, Neb. 
Univ. of Nebraska Press. 149p. 

Beveridge, Sir William. Full Employment in a Free Society. London. 
Allen & Unwin, Ltd., 1944. 429p. 

Brady, Alexander and Scott, F. R. Canada After the War. Toronto. 
Macmillan Co. 1945. 348p. 

Brebner, John Bartlet. North Atlantic Triangle. New Haven. Yale 
Univ. Press. 1945. 385p. 

Brinton, Crane. The United States and Britain. Cambridge. Harvard 
Univ. Press. 1945. 305p. 

Buell, Raymond Leslie. Liberia: A Century of Survival. 1847-1947. 
Phila. Univ. of Pennsylvania Press. 1947. 173p. 

Burdick, William L. The Law of Crime. Albany. Matthew Bender & 
Co. 1946. 3 vols. 

Carmody’s Manual of New York Civil Practice. Edward Q. Carr, John 
F. X. Finn, and Leonard S. Saxe. New York. Clark Boardman Co. 
1946. 1216p. 

Chalmers, Sir Mackenzie Dalzell Edwin Stewart, ed. Chalmer’s Sale 
of Goods Act, 1893, including the Factors acts, 1889 & 18go. 12th ed. 
By Ralph Sutton and N. P. Shannon. London. Butterworth & Co., 
Ltd. 1945. 274p. 

Chamberlain, Neil W. Collective Bargaining Procedures. Wash., D.C. 
Public Affairs Press. 1944. 141p. 

Chinese Company Law. (Revised) First Edition. Shanghai. Ao Sen 
Law Office. 1946. 82p. 

Clarke, Mary Patterson. Parliamentary Privilege in the American 
Colonies. New Haven. Yale Univ. Press. 1943. 303p. 

Cresswell, W. T. (K. C.) and Greig, Norman P. (B.A.). Handbook of 
Procedure and Evidence in Arbitration. London. Eyre & Scottis- 
woode, Ltd. 1946. 175p. 

Davies, D. Seaborne, et al. The Modern Approach to Criminal Law. 
(collected essays). English Studies in Criminal Science. Vol. IV. 
Toronto. Macmillan Co. 1945. 511p. 
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Drayton, Charles D. Transportation Under Two Masters; Devitaliz- 
ing Vital Agencies. Foreword by Bernard M. Baruch. Washington, 
D. C. National Law Book Co. 1946. 210p. 

Dykstra, Gerald Oscar. The Business Law of Aviation. By Gerald O. 
Dykstra and Lillian G. Dykstra. New York, London. McGraw-Hill 
Book Co., Inc. 1946. 523p. 

Encyclopedia Britannica. 1946 Revision. 25 volumes. 

Federal Administrative Procedure. Commerce Clearing House. 1946. 
Two volumes loose leaf. 

Food Drug Cosmetic Law Quarterly. Commerce House, Inc. 1946. 

Galloway, George B. (and others). The Reorganization of Congress: 
A Report of the Committee on Congress of the American Political 
Science Association. Wash. D. C. Public Affairs Press. 1945. 89p. 

Glueck, Sheldon and Eleanor T. After Conduct of Discharged Of- 
fenders. London. Macmillan Co., Ltd. 1945. 114p. 

Goodrich, Leland M. and Hambro, Edmund. Charter of the United 
Nations: Commentary and Documents. Boston. World Peace Foun- 
dation. 1946. 40op. 

Gregory, Charles O. Labor and the Law. W. W. Norton & Co., Inc. 
1946. 467p. 

Halm, George. Monetary Theory: a modern treatment of the essen- 
tials of money and banking. Second Edition. Phila. and Toronto. 
The Blakiston Co. 1946. 491p. 

Hanbury, Harold Greville. Modern Equity. 4th edition. London. 
Stevens & Sons, Ltd. 1946. 740p. 

Harmon, Nolan S., Jr. The Famous Case of Myra Clark Gaines. Baton 
Rouge, La. Louisiana State Univ. Press. 1946. 481p. 

Hexner, Ervin. The International Steel Cartel. Chapel Hill. Univ. of 
North Carolina. 1943. 339p. 

Konvitz, Milton R. The Alien and the Asiatic in American Law. 
Ithaca, N.Y. Cornell Univ. Press. 1946. 299p. 

Konvitz, Milton R. The Constitution and Civil Rights. New York. 
Columbia Univ. Press. 264p. 

Lindholm, Richard W. (foreword by Harold M. Groves). The Cor- 
porate Franchise as a Basis of Taxation. Austin. Univ. of Texas. 
276p. 

Loewenstein, Karl. Political Reconstruction. New York. Macmillan 
Co., Inc. 1946. 498p. 

Manison, John G. Community Property in Relation to Federal In- 
come Tax. Houston, Texas. Manison Publ. Co. 1946. 44p. 
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Mantoux, Etienne. The Carthaginian Peace; or The Economic Con- 
sequences of Mr. Keynes. London and New York. Oxford Univ. 
Press. 1946. 210p. 

Mason, Edward S. Controlling World Trade: Cartels and Commodity 
Agreements. New York. McGraw-Hill Book Co., Inc. 1946. 28g9p. 

Maxwell, James A. The Fiscal Impact of Federalism in the United 
States. Cambridge, Mass. Harvard Univ. Press. 1946. 427p. 

May, Sir Thomas Erskine. A Treatise on the Law, Privileges, Pro- 
ceedings and Usage of Parliament. Fourteenth edition by Sir Gil- 
bert Campion. London. Butterworth & Co., Ltd. 1946. 1062p. 

McCormick, Charles T. and Chadbourn, James H. Cases and Ma- 
terials on Federal Courts. Chicago. Foundation Press. 1946. 878p. 

Millis, Harry A. and Montgomery, Royal E. Organized Labor. New 
York: McGraw-Hill Book Co., Inc. 1945. g3o0p. 

The Nurnberg War Crimes Trial. Prepared by the Legal Staff of 
Justice Robert H. Jackson. Government Printing Office. 1946. 8 
vols. 

Nussbaum, Arthur. Principles of Private International Law. N.Y. 
Oxford Univ. Press. 1943. 288p. 

Pessagno, Abel H. The Frauds on Commerce and Industry. Buenos 
Aires. 1944. 162p. 

Peterson, Florence. American Labor Unions: what they are and how 
they work. N.Y. Harper & Bros. 1945. 338p. 

Pierson, Frank C. Collective Bargaining. American Council on Public 
Affairs. 1942. 227p. 

Podolsky, Sidney David. Guide to War Labor Board Policy. 2nd ed. 
Washington, D. C. The Bureau of National Affairs, Inc. 1945. g6p. 

Rankin, Rt. Hon. Sir George Claus. Background to Indian Law. 
London. Cambridge Univ. Press. 1946. New York. Macmillan Co. 
223p. 

Rhodes, Roy V. Annulment of Marriage. Los Angeles. Parker & Co. 
1945. 426p. 

Sawyer, Elmer Warren. Insurance as Interstate Commerce. McGraw- 
Hill. 1946. 169p. 

Schachner, Nathan. Alexander Hamilton. New York and London. 
D. Appleton-Century Co. 1946. 488p. 

Schnitzer, Adolf F. Handbuch des Internationalen Privatrechts. 
Vols. I and II. Basel. Verlag fur Recht und Gesellschaft. 1944. 773p. 

Stevenson, Alec B. Shares in Mutual Investment Funds, Nashville, 
Tenn. The Vanderbilt Univ. Press. 1946. 248p. 

Stewart, William Scott. Federal Rules of Criminal Procedure. Chi- 
cago. The Flood Co. 1946. 437p. 
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Vanderbilt, Arthur T., ed. Studying Law. New York, Washington 
Square Publ. Corp. 1945. 753p. 

Whittlesey, Charles R. National Interest and International Cartels. 
N.Y. Macmillan Co. 1946. 164p. 

Williamson, S. T. and Harris, Herbert. Trends in Collective Bargain- 
ing. N.Y. Twentieth Century Fund. 1945. 257p. 

Wolff, Ernst. The Problems of Pre-War Contracts in Peace Treaties. 
Foreword by Sir Arnold McNair. London. Stevens & Sons, Ltd. 


1946. 143p. 
Wolff, Martin. Private International Law. N.Y. Oxford Univ. Press. 


1945- 637p- 
Wright. Robert Alderson Wright, baron. Legal Essays and Addresses. 


New York. Macmillan Co. and Cambridge Univ. Press. 1939. 441p. 


DEATHS REPORTED SINCE NOVEMBER 15, 1946 


Elected Died 

1925 Manuel Fourcade 1943 
1918 Thomas Leo Walsh December 4, 1946 
1913 L. S. Rowe December 5, 1946 
1925 Joseph G. Gamble December 7, 1946 
1895 Howard S. Gans December 12, 1946 
1884 Richard Welling December 17, 1946 
1914 T. Catesby Jones December 21, 1946 
1924 Philip Pond December 21, 1946 
1944 Alexander H. Pekelis December 28, 1946 
1922 William L. Bowman January 7, 1947 
1929 Cornelius C. Webster January 7, 1947 
1931 Clinton H. Blake January 25, 1947 
1901 Brainard Avery February 6, 1947 
1890 William Williams February 8, 1947 
1921 David W. Swain February 24, 1947 
1913 Bertrand L. Pettigrew February 26, 1947 
1917 William Durrie Waldron March 1, 1947 
1921 Wayne Johnson March 11, 1947 
1907 William P. Chapman, Jr. March 21, 1947 
1903 Thomas Allen, grd March 26, 1947 
1897 Charles S. Whitman March 29, 1947 
1925 Albert R. Palmer April 1, 1947 
1921 Rutger Bleecker Miller April 14, 1947 
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We welcome the opportunity to discuss with 
lawyers questions that arise with respect to 
fiduciary matters in which they or their 


clients may be interested. 


Officers of our Personal Trust, Corporate 
Trust, Pension Trust, Stock Transfer, Trust 
Investment, and Custody Divisions are avail- 


able at all times to confer with lawyers, 


Guaranty Trust Company 
of New York 


Capital Funds, $356,000,000 
140 Broadway 
New York 15 


Fifth Ave. at 44th St. Madison Ave. at 60th St. 
New York 18 New York 21 
40 Rockefeller Plaza 
New York 20 


LONDON PARIS BRUSSELS 

















